to review a hearing conservation plan.  Olzer notified Truex, who was
familiar with the plan, of Inspector Mackey's intentions. Truex then
told Richard Lipinski, president of the Union local, of Mackey's plans,
and Lipinski designated Truex as the representative of miners for the
meeting with Mackey.

The next day, August 28, 1984, Truex was scheduled to work the 8:00
a.m. to 4:00 p.m. shift.  At 7:50 a.m., Truex informed Olzer that he was
the representative of miners for the meeting with Inspector Mackey who
had not yet arrived at the mine.  Olzer told Truex he would have to go
to work underground with his regular crew.  Truex indicated his willing-
ness to work with his regular crew but asked that he be notified when
the MSHA inspector arrived so that he could attend the meeting.  Olzer
replied that _a representative of miners would be notified and given an
opportunity to attend the meeting with the inspector.  It is undisputed
that had Truex proceeded underground to work with his crew, it is unlikely
that he would have been notified of the inspector's arrival or been
available to attend the meeting.  Truex then requested that he be given
alternate work in an area that would allow him to be readily available
for the meeting.  Olzer denied this request and instructed Truex to go
underground to work with his regular crew.

At this point, Truex declared himself to be on "union business"
because he believed that otherwise he would not be able to attend the
conference as the designated representative of miners. $J Truex waited
at the mine for the inspector who arrived sometime between 9 a.m. and
9:45 a.m. Stipulation 20.  Truex attended the one and one-half hour
meeting on the hearing conservation plan with the inspector and Olzer.
At the close of the meeting, Truex asked Olzer if any work was available
for him.  Olzer told Truex that, because he had declared himself to be
on "union business," no work was available for him for the remainder of
the shift.  Truex then left the mine property.

On October 5, 1984, Consol received a citation from an MSHA Inspector,
alleging a violation of section 10-3(f) for refusing to pay Truex for the
time during which he participated in the meeting concerning the hearing
conservation plan.  Consol abated this citation by paying Truex for the
one and one-half hour period spent at the meeting.

Consol refused to pay Truex for the remaining six and one-half
hours he was scheduled to work on August 28, 1984.  Truex filed a com-
plaint with MSHA alleging discrimination under section 105(c)(l) of the
Mine Act.  Following an investigation by MSHA, the Secretary filed with
the Commission a discrimination complaint on behalf of Truex that is the
subject of the present proceeding.  The parties then filed briefs,
submitted stipulated facts, and the judge subsequently issued his decision.
7 FMSHRC 1401.

37"Union business" is an excused unpaid leave of absence to participate
in union activities provided for in Article XVII of the National Bituminous
Coal Wage Agreement of 1981 ("Contract"). See Stipulations of Fact,
Exhibit A (July 22, 1985),
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